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MEMORANDUM 
 

Note: The information contained in this memo is provided for informational purposes only, and 
should not be construed as legal advice on any subject matter. Consult with your attorney for 

legal advice. 
 
To:  TOA Reference File 
 
From: Andrea I. Schwab, JD, CPA 
 
Date:  8/28/19 
 
RE:  Surgery Consent 
______________________________________________________________________________ 
 
 
A physician must obtain informed consent prior to performing a procedure. In the past, consent 
was required for risks and disclosures that a physician in a certain community would deem 
material. Now, a claim based on failure to obtain informed consent is governed by section 74.101 
of the Texas Civil Practice and Remedies Code, which provides: 

 
In a suit against a physician or health care provider involving a health care liability claim 
that is based on the failure of the physician or health care provider to disclose or adequately 
disclose the risks and hazards involved in the medical care or surgical procedure rendered 
by the physician or health care provider, the only theory on which recovery may be 
obtained is that of negligence in failing to disclose the risks or hazards that could have 
influenced a reasonable person in making a decision to give or withhold consent. 

  
TEX. CIV. PRAC. & REM. CODE ANN. § 74.101. 
 
The Legislature therefore requires the standard for informed consent to be based on a “reasonable 
person” standard--those risks that would influence a reasonable person in deciding whether to 
consent to a recommended medical procedure. Expert medical testimony would be required to 
determine whether disclosure is required, and if so, how much disclosure is required.  Peterson v. 
Shields, 652 S.W.2d 929, 931 (Tex. 1983).  
 
Fortunately, however, the Legislature also created the Texas Medical Disclosure Panel (“Panel”), 
which has eliminated the need for use of the reasonable person standard and the need expert 
medical testimony regarding the materiality of the risk in most cases. The Panel is required to 
evaluate every medical and surgical procedure and determine whether and how much disclosure 
is required. If the Panel has reviewed a procedure and placed it on its lists, then the “reasonable 
person” default is not necessary. 
 
The Medical Disclosure Panel places each procedure on one of two lists-- “List A” or “List B.” 
List A requires specific disclosures, and List B does not. Proper disclosure of risks in medical 
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procedures found on List A, or nondisclosure for medical procedures found on List B, creates a 
rebuttable presumption that the doctor was not negligent. CIV. PRAC. AND REM. CODE § 74.106. 
Failure to disclose risks in medical procedures found on List A, however, will create a rebuttable 
presumption that the doctor was negligent.  
 
Please note that the presumption physicians receive in court by having a patient sign the form is 
rebuttable in a court of law; if the patient did sign the applicable form prior to the care or procedure, 
the patient would have to prove in court that the information he or she received was insufficient. 
But if the physician does not get the patient’s signature on the informed-consent form beforehand, 
and the patient alleges that the physician didn’t make the required disclosures, the physician has 
the burden of proving he or she obtained proper informed consent.  
 
If no determination regarding a duty of disclosure has been made by the panel, i.e. the procedure 
is on neither List A nor List B, then the physician is under the duty otherwise imposed by law: to 
disclose all risks or hazards which could influence a reasonable person in making a decision to 
consent to the procedure. In that case, the plaintiff must prove, by expert testimony, that the 
medical condition complained of is a risk inherent in the medical procedure performed. The expert 
should also testify to all other facts concerning the risk which show that knowledge of the risk 
could influence a reasonable person in making a decision to consent to the procedure. Peterson v. 
Shields, 652 S.W.2d 929, 931 (Tex. 1983). 
 
For example, in a 2007 involving kidney transplant surgery, the Texas Medical Disclosure Panel 
had not specifically determined what risks or hazards must be disclosed prior to that procedure, 
and the plaintiff sued for failure to obtain informed consent. Baylor University Medical Center v. 
Biggs, 237 S.W.3d 909 (Tex. App.--Dallas 2007, pet. denied).  In that case, the parties agreed that 
the duty in that case was to “disclose the risks or hazards that could have influenced a reasonable 
person in making a decision to give or withhold consent.” Id. citing TEX. CIV. PRAC. AND REM. 
CODE § 74.101. The court held that, in such a situation, “the plaintiff must prove by expert 
testimony that the medical condition complained of is a risk inherent in the medical procedure 
performed” and the “risk is material in the sense that it could influence a reasonable person’s 
decision to consent to the procedure.” Id. 
 
 
Required Disclosure for Surgical Procedures 
 
As previously stated, the Texas Medical Disclosure Panel was created to determine which risks 
and hazards related to medical care and surgical procedures must be disclosed by health care 
providers or physicians to their patients or persons authorized to consent for their patients and to 
establish the general form and substance of such disclosure. 
 
Consent to medical care that appears on the Panel’s list requiring disclosure shall be considered 
effective if it is given in writing, signed by the patient or a person authorized to give the consent 
and by a competent witness, and if the written consent specifically states the risks and hazards 
that are involved in the medical care or surgical procedure in the form and to the degree 
required by the disclosure panel. TEX. CIV. PRAC. AND REM. CODE § 74.105.  
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List of Procedures 
 
The disclosure panel is administratively attached to the Texas Department of Health (HHS). Texas 
Medical Disclosure Panel’s Informed Consent List A and List B procedures can also be found at 
the HHS website, at the following link: https://hhs.texas.gov/sites/default/files/documents/doing-
business-with-hhs/provider-portal/facilities-regulation/tx-med-disclosure/tmdp-list-a-b-
procedures.pdf. The List A procedures are also set out in the Texas Administrative Code, at 25 
Texas Administrative Code Section 601.2 and can be found at this link: List A 
 
The List B treatments and procedures are set out in the Panel's regulations at 25 Texas 
Administrative Code Section 601.3 and can be found at this link: List B. 
 
Form for Disclosure 
 
The statute requires the Texas Medical Disclosure Panel to establish the "form" in which the 
disclosure of risks and hazards for treatments and procedures identified by the Panel must be made. 
The consent forms established by the Panel are set out in the Panel's regulations at 25 Texas 
Administrative Code Sections 601.4, 601.5, 601.8, and 601.9. There are four separate consent 
“forms”: 
 

Sec. 601.4, Disclosure and Consent - Medical and Surgical Procedures 
Sec. 601.5, Disclosure and Consent for Radiation Therapy 
Sec. 601.8, Disclosure and Consent for Hysterectomy 
Sec. 601.9, Disclosure and Consent for Anesthesia and/or Perioperative Pain Management 
(Analgesia) 

 
Each form can be found at the following Texas Medical Disclosure Panel link, housed at the Texas 
Department of Health and Human Services: Applications/Forms page.  
 
The current form for surgical procedures is attached hereto as Exhibit A. It is the form to be use 
through December 31, 2019, in order for a presumption of informed consent to be applied. 
 
Beginning January 1, 2020, however, the surgical procedures consent form will be changed 
to the form found on Exhibit B, attached. 
 
The difference between the new form (to be used as of January 1, 2020) and the current form for 
surgical procedures, is mainly a change of style and not of substance. The actual risks still have to 
be written into the form, based on the procedure risks provided from List A.  
 
The new form makes the consent more clear, divides the sections clearly and emphasizes that 
additional procedures may be necessary, and requires an initial pertaining to consent for blood 
products. 


