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TOA Housekeeping Pandemic & Beyond
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TOA’S LEADERSHIP PRESIDENTIAL LINE

Ken Kaminski, MD – President 
Azalea Orthopaedics | Tyler, Texas

Luis Urrea, MD – President-Elect
El Paso Orthopaedic Surgery Group | El Paso, Texas

John Hinchey, MD – 2nd President Elect
Ortho San Antonio | San Antonio, Texas

Henry Ellis, MD – 3rd President Elect (Nominated)
Texas Scottish Rite| Frisco, Texas

Christian Balldin, MD – 4th President Elect (Nominated)
TSAOG | San Antonio, Texas
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Starbucks is a bank, not a coffee shop. Starbucks 
has more money on its most apps than many 
financial institutions. 

Starbucks was prepared for the economic structural 
changes created by the pandemic through its app 
and financial operation.

The Pandemic Structural Changes Accelerated



Texas Orthopaedic Association5

TOA’S NEWSLETTER NEW POLICY BEGAN ON 
SEPTEMBER 15

Orthopaedic Surgeons
Will receive it once they pay their dues.

Practice Administrators
Will receive it once 100% of their orthopaedic surgeons pay 
dues.

Industry Members
Only TOA’s Circle of Champions will receive it in 2021.
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TOA’s 2021 Retreat Likely
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TOA’s Resident Job Networking Dashboard Now 
Available
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TOA’s Resident Networking Page Now Available
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TOA’s Online CME Fulfill Opioid Requirement for 
Licensure
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Austin Public Policy Issues
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PRIVATE PRACTICE VS. EMPLOYED LEGISLATIVE 
ISSUES

“The future of private practice affects every type of 
orthopaedic practice model in Texas: private, hospital employed 

and academic. Hospitals and academic centers often base 
salaries on market value, and what the market will pay you in a 

private practice is an important factor.”



Texas Orthopaedic Association12



Texas Orthopaedic Association13

PHYSICIAN & ALLIED HEALTH PROVIDER 
LICENSING ISSUES

TMA Resolution on Mid-Levels

Scope of Practice

Texas Medical Disclosure Panel – New Forms

Scope of Practice

Texas’ Professional Liability Law
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TMA’S PROPOSED RESOLUTION MID-LEVELS & 
INITIAL VISITS
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ATHLETIC TRAINERS 2021 LEGISLATION IN 
AUSTIN

Clarifying their scope of practice – San Antonio Fire Department and physician delegation.

ATCs and LATs training requirements - The legislation would blend the two of them together. (Should they be 
blended?)



Texas Orthopaedic Association16

PAS PERFORMING SURGERY?  2021 
LEGISLATION IN AUSTIN
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OPTOMETRY SURGERY & APRNS/CRNAS MAJOR 
PUSH
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PODIATRY CALIFORNIA & AAOS
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2021 TEXAS LEGISLATURE PODIATRY
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Is the Foot Part of the Ankle? 
Click here to view an attorney’s opinion of the 
issue based on the law (page 3);

http://toa.org/pdfs/newsletters/TOA-Newslett
er-2014-Spring.pdf

2021 Texas Legislature. The podiatrists’ 
association has proposed:

•How to define the ankle as it relates to 
podiatry. (See next page for the podiatrists’ 
proposal.)

•If an agreement is made on the definition of the 
ankle, then the next step would be to 
determine what training a podiatrist must have 
to do the ankle.
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PODIATRY TEXAS MEDICAL PRACTICE ACT

Texas Medical Practice Act– There is no inherit right to practice medicine in Texas. The Texas Legislature created 
the Medical Practice Act (MPA).

MPA & Texas Medical Board Exemption - The Legislature provides in the MPA an exemption – a specific carve-out 
– for certain individuals. The Legislature has exempted from the regulation of the MPA a “licensed podiatrist 
engaged strictly in the practice of podiatry as defined by law.”

Practicing medicine means the diagnosis, treatment or offer to treat a mental or physical disease or 
disorder or a physical deformity or injury by any system or method, or the attempt to affect cures of 
those conditions, by a person who: (A) publicly professes to be a physician or surgeon; or (B) directly or 
indirectly charges money or other compensation for those services.
- Texas Medical Practice Act
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PODIATRY HISTORY IN TEXAS

1923 – Practice of podiatry in Texas governed by statute as “the treatment of or offer to 
treat any disease, disorder, physical injury, deformity, or ailment of the human foot any 
system or method.”

2001 – The Texas State Board of Podiatric Medical Examiners proposed a rule that 
would have defined the foot as including the ankle:

“The foot is the tibia and fibula in their articulation with the talus, and all bones to the 
toes, inclusive of all soft tissues (muscles, nerves, vascular structures, tendons, by 
ligaments and any other anatomical structures) that insert into the tibia and fibula in 
their articulation with the talus and all bones to the toes.”

2001 - Then-Texas Attorney General John Cornyn issued an opinion that the podiatry 
board acted outside its authority by attempting to re-define scope of practice.

2008 - The Third Court of Appeals invalidated the rule and stated that the “rule defining 
‘foot’ impermissibly expanded practice of podiatry beyond treatment of foot.”  “This is a 
debate to be had at the Legislature.”

2010 – The Supreme Court of Texas declined to review an appellate court’s previous 
decision rejecting the podiatry board’s rule that would have allowed podiatrists to treat 
ankles.

2011 and Beyond – The Texas Legislature has yet to act on the issue.
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PHYSICAL THERAPY DIRECT ACCESS 2019 LAW

22

Three Levels

• 15 business days for PTs who have either residency or fellowship training.

• 10 business days for all other PTs.

• A signed disclosure by the patient related to physician diagnosis, imaging, and 
commercial insurance coverage.
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CHIROPRACTORS & NEUROLOGICAL SCOPE SEPTEMBER 
SUPREME COURT
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TEXAS MEDICAL BOARD ATTORNEY GENERAL 
REQUEST - ANESTHESIA

1(a). Is providing anesthesia the practice of 
medicine?

(b). When a physician delegates the providing 
and administration to a Certified Registered 
Nurse Anesthetists (CRNAs) does the Texas 
Medical Board, via the Medical Practice Act, 
have continuing regulatory authority over a 
physician’s decision and process for delegating 
that authority to a CRNA?

2. Does the CRNA have independent authority 
to administer anesthesia without delegation by 
a physician?

March 26, 2019 Request
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ATTORNEY GENERAL DECISION FEBRUARY 9, 
2021
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ANESTHESIA ATTORNEY GENERAL ANSWERS

1(a). Is providing anesthesia the practice of medicine? “The practice of medicine includes the 
provision of anesthesia by a licensed physician. However, pursuant to subsection 301.002(2)(G) 
of the Occupations Code, when a certified registered nurse anesthetist administers anesthesia 
pursuant to a physician’s delegation, such act falls within the scope of professional nursing.”

(b). When a physician delegates the providing and administration to a Certified Registered Nurse 
Anesthetists (CRNAs) does the Texas Medical Board, via the Medical Practice Act, have 
continuing regulatory authority over a physician’s decision and process for delegating that 
authority to a CRNA? “The Legislature authorized the Texas Medical Board to take disciplinary 
action against a physician who delegates professional medical acts to a person whom the 
physician knows or should know is unqualified to perform the acts. Thus, the Board possesses 
regulatory authority over a physician’s desire to delegate the providing and administration of 
anesthesia to a certified registered nurse anesthetist.” 

2. Does the CRNA have independent authority to administer anesthesia without delegation by a 
physician? “A certified registered nurse anesthetist does not possess independent authority to 
administer anesthesia without delegation by a physician.”

September 2019 Answers
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ANESTHESIA TEXAS & COLORADO LAWSUIT
April 1, 2021
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TEXAS LEGISLATURE & REGULATORY BOARD 
OPIOIDS
New Texas Laws
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NEW OPIOID LAWS IN 2019 STATE OF TEXAS



Texas Orthopaedic Association30

1. TMB OPIOID RULES WHAT HAPPENS WHEN 10 
DAYS EXPIRE?

Texas Medical Board’s August 30, 2019, Guidance:

“The Texas Medical Board interprets this section to mean 
a practitioner may write an opioid prescription for up to 

10 days without a refill. However, the patient may see the 
practitioner in a follow up appointment and receive 

another opioid prescription for up to 10 days. The law 
does not limit how many times this may occur.”
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2. TMB OPIOID RULES NEW ACUTE PAIN 
DEFINITION PROPOSAL

Summer 2020:

“Post-surgical, post-procedure, persistent non-chronic pain – pain 
that occurs due to trauma caused by the surgery or procedure; or 

an underlying condition, disease, or injury causing persistent 
non-chronic pain. These types of pain are treated in accordance 
with the standard of care and last 90 days or less, but more than 
30 days, from the date of initial prescriptions for opioids during a 

period of treatment.”
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3. PRESCRIPTION MONITORING PROGRAM 
MARCH 1, 2020, MANDATE

February 20, 2020, Guidance:

“A copy of the PMP check may be placed in a patient’s medical 
record.”
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4. NEW CME REQUIREMENT FREE THROUGH 
TOA

Began for Licenses Beginning on September 1, 2020:

At least two CME hours in a two-year cycle must include:

•Best practices, alternatives treatment options, and multi-modal approaches to pain management that 
may include physical therapy, psychotherapy, and other treatments.

•Safe and effective pain management related to the prescription of opioids and other controlled 
substances, including education regarding: standards of care, identification of drug-seeking behavior in 
patients, and effectively communicating with patients regarding the prescription of an opioid or other 
controlled substances.
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5. INFORMED CONSENT DID NOT PASS IN 
2019

“11 Point” Requirement

HB 2811 from the 2019 Texas Legislature:

•The risk of addiction with the drug prescribed, including any risk of developing an addiction or a physical or psychological 
dependence on the drug.

•The risk of taking the drug in a dosage greater than the dosage prescribed.
•The danger of taking the drug with benzodiazepines, alcohol, or other central nervous system depressants.
•The reasons why the prescription is necessary.
•The responsibility of the patient to safeguard all drugs in a secure location.
•Methods for safely disposing of an unused portion of a controlled substance or dangerous drug prescription.
•The patient’s diagnosis.
•The proposed treatment plan.
•Any anticipated therapeutic results, including realistic expectations for sustained pain relief and improved functioning 
and possibilities for lack of pain relief.

•Therapies available in addition to or instead of drug therapy, including non-pharmacological therapeutic modalities or 
psychological techniques.

•Potential side effects and techniques for managing the side effects.
•Possible adverse effects, including the potential for tolerance and withdrawal.
•The potential for impairment of judgment and motor skills.
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6. E-PRESCRIBING MANDATE JANUARY 1, 
2021

HB 2174 From the 2019 Texas Legislature

•All controlled substances (CII-CV).
•Waivers will be reviewed annually.
•Texas Medical Board indicated in October that it will issue waiver guidance by December 2020.
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OPIOIDS IN 2021 WHAT’S LINGERING? (CONTACT 
YOUR LAWMAKERS)

•Informed consent mandate – HB 2117.
•Opioid antagonists and pharmacists – HB 4408.
•PMP Funding – EHR integration.



Texas Orthopaedic Association37

PMP FUNDING IN 2021 EHR INTEGRATION
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AUSTIN WORKERS’ COMP
Burden of Proof Lawsuit & TOA’s Amicus Brief – 10.29.20 Supreme Court Case

Prior Auth & IROs

2023 Sunset Review – Open to Any Issue
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TEXAS SUPREME COURT – OCTOBER 29 TOA’S 
AMICUS BRIEF
September 16, 2019, Brief
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2021 RESEARCH AGENDA TOA’S SEPTEMBER 
COMMENTS

Treatment Guidelines
Which aspects of the treatment 
guidelines result in the highest level of PA 
denials?

Prior Authorization
Review the 10 most used MSK codes:

•Which were denied the most on first 
pass?

•Which were overturned the most by an 
IRO?

•Which cases were already within the 
guidelines?
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TEXAS WORKERS’ COMP 2023 SUNSET 
COMMISSION
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Medical Billing Tax
Prior Authorization

Out-of-Network: Austin & Washington

Commercial Insurance Austin & Washington
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2021 TEXAS LEGISLATURE BUNDLED PAYMENTS & 
STATE EMPLOYEES
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MEDICAL BILLING TAX LEGISLATIVE ACTION IS 
NEEDED
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THIS WEEK IN AUSTIN ALL-PAYER CLAIMS 
DATABASE
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ALL-PAYER CLAIMS DATABASE? 2021 TEXAS 
LEGISLATURE

All-Payer Claims Database
•The Texas Academy of Family 
Physicians’ “Marshall Plan.”

•Colorado, Kansas, Minnesota, 
Tennessee, Maine, Maryland, 
Massachusetts, New Hampshire, 
Rhode Island, Utah, and Vermont.

FAIR Health
•Texas arbitration law.

University of Texas
•UT School of Public Health – Houston 
Center for Health Care Data.

•Collects health care utilization data for 
80 percent of the state’s population.
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PRUDENT LAYPERSON 2021 TEXAS LEGISLATURE
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TEXAS & WASHINGTON PRIOR AUTHORIZATION OR 
“MEDICAL MANAGEMENT”
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2019 TEXAS LEGISLATURE NEW PRIOR 
AUTHORIZATION LAW

Provider Directory
•SB 1742 focused on provider directory requirements.
•Prior authorization and utilization review provisions were amended to SB 1742.
•Led by Rep. Julie Johnson (D-Dallas) and Sen. Jose Menendez (D-San Antonio).

Prior Authorization (PA)
•PA requirements and information must be posted publicly on health plan websites on January 1, 2020.
•Written in plain language that is easily understood by enrollees, provider, and the general public.
•Detailed description of the PA process and procedures.
•Accurate and current list of the health care services for which PA is required.
•A list or description of any supporting documentation that the plan requires from the physician.
•The applicable screening criteria.
•Statistics regarding PA approval and denial rates:

– Physician or provider type.
– Indication offered.
– Reasons for request denial.
– Denials overturned on internal appeal.
– Denials overturned by an IRO.
– Total annual PA requests, approvals, and denials for the service.

Created by SB 1742 in the 2019 Texas Legislature



Texas Orthopaedic Association50

2019 TEXAS LEGISLATURE NEW PRIOR 
AUTHORIZATION LAW

Utilization Review
•A Texas-licensed physician must review UR plans and direct UR programs.
•The previous versions would have required all physicians who handle UR to be licensed in the state of Texas.
•Effective September 1, 2019.

Interim Study
•The Texas Legislature will review the prior authorization and utilization review laws with a report to the Legislature by 
December 1, 2020.

Created by SB 1742 in the 2019 Texas Legislature
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2019 TEXAS LEGISLATURE WHO MADE PRIOR 
AUTHORIZATION LAWS HAPPEN?

Sen. Jose Menendez (D-San Antonio)

Sen. Dawn Buckingham, MD (R-Austin)

Sen. Charles Schwertner, MD (R-Georgetown)

Rep. Greg Bonnen, MD (R-Friendswood)

Rep. Julie Johnson (D-Dallas)

SB 1742
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2021 TEXAS LEGISLATURE & HEALTH PLANS “MEDICAL 
MANAGEMENT”

TAHP recommends that the Legislature oppose 
unnecessary new administrative mandates that would 
limit a health insurance provider’s ability to use medical 
management tools and formularies that provide access 
to safer and more valuable care for their members. 
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PRIOR AUTHORIZATION IN 2021 LEGISLATURE 
TEXAS LEGISLATURE
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TELEMEDICINE OVERVIEW OF TEXAS 
LAWS/REGULATIONS
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TELEMEDICINE IN TEXAS LAWS & PANDEMIC

Coverage Parity – 2017 Law (SB 1107)
•Health plans must pay for telemedicine visits for a covered service.
•However, the law does not mandate payment parity.
•Telemedicine is defined as “a health care service delivered by a physician licensed in this state, or a health professional acting 
under the delegating and supervision of a physician licensed in this state, and acting within the scope of the physician’s or 
health professional’s license to a patient at a different physical location than the physician or health professional using 
telecommunications or information technology.”

Platform of a Physician’s Choice – 2019 Law (HB 3345)
•The 2019 law allows a physician to use a telemedicine platform of her choice.
•The law also updated SB 1107 from 2017 to ensure that all state-regulated plans are covered under the payment policy.

Public Health Emergency – Texas Department of Insurance
•Mandated payment parity for telemedicine during the emergency.

Public Health Emergency - CMS
•“All beneficiaries across the country can receive Medicare telehealth and other communications technology-based services 
wherever they are located.”

•June Senate letter.
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TELEMEDICINE IN TEXAS 2021 LEGISLATION

HB 4 – Top Priority
•Medicaid. It would codify many of the pandemic regulations.

SB 992 – Out-of-State Physicians
•Opposition from organized medicine.
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AUSTIN VS. WASHINGTON SURPRISE BILLING 

Covers ERISA plans.

2019 Texas Law

Exemption for elective surgery.*

2020 Federal Law

State-regulated PPO, EPO and HMO Plans. 
ERS/TRS state employee plans.

Arbitration for physicians.

• Loser pays.

• Bundled claims allowed; rulemaking to 
determine more details.

• Arbitrator must consider the median 
in-network rate.

Usual and customary is the initial payment. The plan determines the initial payment.

Arbitration for physicians (mediation for 
facilities):

•The parties split fees.

•Bundled claims up to $5,000.

•Arbitrator must consider the 80th FAIR Health 
database’s billed charges.

Exemption for elective surgery.*
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$500
SB 481 lowered the 

mediation threshold to 
$500.

Facility-Based Physicians:
Anesthesiologists, radiologists, 
pathologists

ALL 
CLINICIANS

SB 507 applied mediation to 
any type of clinician who 

provides a service in a facility.

ARBITRATI
ON

Patient removed from 
mediation. Arbitration for 
physicians. Mediation for 

facilities.

AUSTIN & OUT-OF-NETWORK LAW BAN ON SURPRISE 
BILLING IN 2019

Plans Regulated by the Texas Department of Insurance

$1,000
HB 2256 allows patients 

to go into mediation 
with a ”facility-based 

mediation” for a balance 
bill of $1,000 or more. 

Facility-Based Physicians:
Anyone performing work in a 
facility.
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TEXAS 
MEDIATION

Texas 
Arbitration
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MEDIATION VS. ARBITRATION TEXAS RESULTS
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JULY 2020 INITIAL RESULTS FROM TEXAS’ 
ARBITRATION 

Arbitration/Mediation Since January 1, 2020
•9,496 arbitration requests (91% ER physicians). Other 8% = anesthesiologist, assistant surgeon/surgical assistant, CRNA and 
surgeon.

•783 mediation requests (hospitals/ASCs/freestanding EDs).
•June 2020 witnessed the greatest amount.

Arbitrators/Mediators
•96 arbitrators in Texas - $975 median fee.
•219 mediators in Texas - $750 median fee.

Provider Side Often Successful
•Out of 965 arbitration cases, 643 ruled in favor of the provider side.
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TEXAS LAW HEALTH PLANS AND ARBITRATION
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SURPRISE BILLING EXCEPTION TEXAS LAW & 
SURGEONS
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SURPRISE BILLING EXCEPTION TEXAS/FEDERAL 
LAW & EMS
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SURPRISE BILLING EXCEPTION TEXAS RULE 
FINALIZED IN JUNE 2020

New §21.4903 clarifies that, for purposes of the exceptions to the balance billing 
prohibitions, an enrollee's election is only valid if the enrollee has a meaningful 
choice between an in-network provider and an out-of-network provider, the enrollee 
was not coerced by another provider or their health benefit plan into selecting the 
out-of-network provider, and the enrollee signs a notice and disclosure statement at 
least 10 business days before the service or supply is provided acknowledging that 
the enrollee may be liable for a balance bill and chooses to proceed with the service 
or supply anyway. Only an out-of-network provider that chooses to balance bill an 
enrollee is required to provide a notice and disclosure statement to the enrollee. 
The out-of-network provider may choose to participate in SB 1264's claim dispute 
resolution process instead of balance billing an enrollee.
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BUNDLED PAYMENTS 2021 TEXAS 
LEGISLATURE

Wednesday’s Hearing in Austin
A mandate for the Employees Retirement System of Texas to created bundled 
payments.
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2023 TEXAS SUNSET COMMISSION 
WORKERS’ COMP
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MEDICAL LAWSUITS TEXAS LEGISLATURE
January Supreme Court Case

2021 Texas Legislature – Personal Injury Cases
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PAID & INCURRED – TEXAS SUPREME COURT 
JANUARY 5, 2021



Texas Orthopaedic Association70

PAID & INCURRED 2021 LEGISLATION IN 
AUSTIN



Texas Orthopaedic Association71

PAID & INCURRED – PERSONAL INJURY CASES 2021 
LEGISLATION IN AUSTIN

Data Points for the Judges and Juries to Consider
•The original legislation offered Medicare, Medicaid, Workers’ Comp and 
commercial contracts.

•TOA offered the FAIR Health database.

Unnecessary Discoveries
•Physicians and hospitals combined to ask for an elimination of unnecessary 
discoveries.

•The current legislation does not address that.

Counter Affidavit
•SB 207’s latest draft would allow any individual (no matter their level of expertise) 
to challenge a physician’s bill.
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Washington, DC 2020 & 2021
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WASHINGTON ADVOCACY MEETINGS MAY 24-28, 
2021
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Medicare’s Annual Summer Payment Proposals
•ASCs
•HOPDs
•Physician Fee Schedule

Surprise Billing & ERISA
•Congress ended 2020 with a new law.

E/M Cuts
•Congress provided a 3.75% increased in Medicare PFS payments for CY 2021.

Sequester Relief:
•Moratorium on the 2% cuts through the end of 2021.

Washington, DC The Past 12 Months
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• E/M
• Global surgical 

packages
• Telemedicine

Medicare’s Physician Fee Schedule Final: November 
2020
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E/M CODES IN 2019 FINAL OUTCOME

E/M Overhaul – Three Levels:

– Level 1 remains.

– Level 5 remains.

– Levels 2-4 are collapsed into one code.

CMS Finalized E/M Visit Codes; Failed to Extend Updates to Global Surgical Codes
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DATA COLLECTION 2016 GLOBAL SURGICAL 
PACKAGES

• New G codes. CMS is proposing new G codes to report visits furnished during a global 
period in order to create a better valuation of global packages.  AAOS and TOA asked 
orthopaedic surgeons to complete a survey in August 2016.  Texas is exempt – 
December 2016 decision.

• CMS tried to eliminate 10- and 90-day bundles in 2015. Congress quickly restored the 
bundles in the MACRA legislation in spring 2015.

Medicare’s 2017 Physician Fee Schedule Proposal – July 2016 Release
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GLOBAL SURGICAL PACKAGES MEDICARE’S CY 2019 
PROPOSAL IN 2018

• 10-Day. Orthopaedics did not feature many 10-day global procedures. Dermatology and 
physician assistants featured the most. “Given the very small number of postoperative visits 
reported using CPT code 99024 during 10-day global periods, we are seeking comment on 
whether or not it might be reasonable to assume that many visits included in the valuation 
of 10-day global packages are not being furnished, or whether there are alternative 
explanations for what could be a significant level of underreporting of postoperative visits.”

• 90-day. Orthopaedics led this category.

Extensive Commentary from CMS in the Summer of 2018

“Future survey-based data collection may cover post-operative visits and 
non-face-to-face services associated with a broader range of procedures 
with 10-day and 90-day global periods.”
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Medicare’s 2021 PFS Proposal Orthopaedic E/M Cuts

Budget neutrality could lead to cuts of up to 13 percent due to:

1.) updating the values of office/outpatient E/M visits and 
2.) moving forward with the unjustified add-on code will result in 
negative payment adjustments of up to 13% and will have devastating effects 
on specialty physicians and their patients. 
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Medicare’s 2021 PFS Proposal Other Issues

Add-on Code GPC1X
•“AAOS urges CMS to discontinue the implementation of the add-on code GPC1X as it is no longer 
necessary given the updated levels for outpatient E/M cods as finalized in 2020.”

Valuation of THA and TKA Codes
•CMS is proposing RUC-recommended work RVU of 19.60 for 27130 and 19.60 for 27447. “AAOS, 
in conjunction with the AAHKS maintains that the work RVUs (20.72) and minutes finalized for CY 
2014 are still appropriate.”

•“Furthermore, AAOS believes that the stakeholder request to review codes 27130 and 27447 is 
problematic given the request was made by a large for-profit managed care health insurance 
company.” (Added to the list of potentially misvalued codes via stakeholder nomination.)

Arthroplasty Pre-Optimization Work
•“AAOS, in alignment with AAHKS, believes that the best path forward is the creation of a new G 
code to account for arthroplasty pre-optimization work.”
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Medicare’s 2021 PFS Proposal Other Issues

99072
•“AAOS strongly urges CMS to accept the reimbursement rate of $6.57 for code 99072 as 
determined from the data received for these additional PE costs, as well as allow reporting of code 
99072 retroactively to March 1, 2020, as was allowed with other reporting flexibilities during the 
PHE.”

Scope of Practice: Supervision of Diagnostic Tests
•“The public health emergency has proven that this flexibility is necessary to alleviate some of the 
demands on physicians as they lend their medical expertise in response to the COVID-19 
pandemic. AAOS strongly urges CMS to maintain these flexibilities.”

Therapy Assistants Furnishing Maintenance Therapy
•“AAOS encourages CMS to make permanent the Part B policy for maintenance therapy services to 
allow PTs/OTs to oversee and assign duties to PT Assistant or OT Assistant for the performance of 
physical and occupational therapy services as clinically appropriate.”
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Medicare’s 2021 PFS Proposal Other Issues

AUC for Advanced Imaging
•Educational and operations testing period extended through CY 2021.
•“However, the current implementation test period for this requirement is proving to be very 
burdensome for small and solo practices with requirements for additional investments in 
technology.”
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Medicare’s 2021 PFS Proposal AAOS Telehealth 
Recommendations

• Allow the use of audio-only equipment for office/outpatient E/M codes 99212-99215 and 
99202-99205.

• Maintain acceptance of telephone E/M services, CPT codes 99441-99443, including continued 
reimbursement as similar services rendered in person.

• Expand online digital E/M services (e-visits), CPT codes 99421-99423 to both new and 
established patients.

• Expand virtual check-in services (HCPCS codes G2010 and G2012) to both new and 
established patients.

• Telehealth services continue to be reimbursed at the same rate as if services were finished 
in-person.

• Allow physical therapy and occupational therapy services to be performed virtually with 
two-way audio/visual capabilities and maintain reimbursement as if rendered in person.

• Waive the requirement that out-of-state physicians and non-physician practitioners, be 
licensed in the state where they are providing telehealth services, as long as they are licensed in 
another state.
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Medicare’s ASC/HOPD Payment Proposal Due: 
November 2020
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Elimination of Inpatient Only List
•Beginning with MSK on January 1, 2021
•“Yet we are mainly concerned by the removal of certain procedures that do no have 
data to support the appropriateness of their performance in the outpatient setting.”

Two Midnight Rule
•“AAOS is also concerned that the Two Midnight Rule will remain in effect as IPO 
changes are implemented.”

ASC Covered Procedures List – THA
•27130.
•AAOS: More complex ASC procedures require a higher APC level.

Prior authorization for certain services in the HOPD (vs. ASC).
•22551 and 22552 – Cervical Fusion with Disc Removal.
•63650, 63685, and 63688 – Implanted Spinal Neurostimulators.

Medicare’s 2021 Annual Payment Proposal 
HOPD/ASC
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Medicare’s 2021 Annual Payment Proposal POHs
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MEDICARE A BIG YEAR FOR ASCS IN 2018
Major Shift by Medicare

• Medicare payment parity.

• Services shifting to ASCs.

• Prior authorization for certain hospital services.

• ASC vs. HOPD pricing transparency tool.

• Transfer agreements.

• Lower device intensity threshold.
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THE WIDENING PAYMENT GULF PARITY … FINALLY: MEDICARE’S 
2019 PAYMENT PROPOSAL

2019 Through 2023; CPI-U vs. OPPS Market Basket Update
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MEDICARE’S CONTINUED EMPHASIS COMMENTS IN THE 
CY 2020 PROPOSAL

“This change will also help to promote site-neutrality between 
hospitals and ASCs and encourage the migration of services 
from the hospital setting to the lower cost ASC setting.”

- Medicare’s commentary in the CY 2020 rule proposal.
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LOWER DEVICE INTENSITY THRESHOLD MEDICARE’S 2019 
PROPOSAL

• Proposed to be lowered to 30 percent (from 40 percent).

•  Orthopaedic services would witness the greatest effect.

ASCs
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MEDICARE’S ASCS VS. HOPD PRICE COMPARISON TOOL 
21ST C. CURES ACT
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MEDPAC 2013 SITE NEUTRAL PREVIEW
Orthopaedics – MedPAC’s initial report on the subject indicated that orthopaedic specialty hospitals would take the greatest 
hit.

Cardiology – “In 2013, Medicare pays 141 percent more for a level II echocardiogram in an OPD than in a freestanding 
physician’s office.”

66 services reduced to physician office levels – MedPAC identified 66 services (mostly diagnostic services with a few 
procedures) that could save Medicare $900 million on an annual basis:

•Bone density: axial skeleton (APC 288)

•Level II neuropsychological testing (APC 382)
•Level II echocardiogram without contrast (APC 269)
•Level II extended electroencephalography (EEG), sleep, and cardiovascular studies (APC 209)

12 groups reduced to an ASC payment rate – MedPAC identified 12 groups that could save Medicare $600 million on an 
annual basis:

•Nine eye procedure groups.
•Two nerve injection groups.
•On skin repair group.
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2015 SITE NEUTRAL 
PAYMENTS

•November 2, 2015 budget deal created a site neutral Medicare 
payment policy for any new off-campus, provider-based 
department after this date. (Practices that are at least 250 yards 
away from the parent hospital’s campus.)

•Existing off-campus PBDs were grandfathered.  CMS proposed 
additional guidance in July 2016.

• Dedicated freestanding emergency departments are exempt.

November 2, 2015 Congressional Budget Deal
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JULY 17, 2020 COURT RULING
Site Neutral Payments
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