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#1 – Carefully review employment agreements 

BEFORE signing.

#2 – Plan for termination of your employment.

Employment Agreements
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#1 Carefully review employment 

contracts before signing.
• Common provisions in the employment contract that may 

place you at increased risk

• Confidentiality

• Noncompetition clauses

• Medical professional liability insurance provisions

• Compensation provisions

• Provisions that benefit the employer such as indemnity 
provisions

• Call Coverage

• Expenses

• Termination Provisions
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Noncompetition Clauses

• Non-compete provisions are enforceable if certain requirements are met

• Texas law provides that to be enforceable, limitations concerning time, 

geographical area and scope of activity must be reasonable

• Noncompetition Clauses Related to the Practice of Medicine Must:

• Allow the terminated physician access to a list of patients seen within one 

year of termination

• Provide access to/copies of medical records of the physician’s patients upon 

authorization of the patient

• Allow a physician to continue treating a patient for an acute illness after 

termination, and

• Include a reasonable buyout.



Medical Professional Liability 

Insurance Provisions

• Issues to Consider:

• Who pays for the coverage?

• Do you have a choice of 

carrier?

• Do you have the right to 

withhold your consent to 

settle?

• “Professional Liability Insurance.   
(Employer) shall pay for and 
carry professional liability 
insurance … in amounts and 
pursuant to terms as (employer) 
deems acceptable in its sole 
discretion”.

• “Malpractice insurance … 
physician grants (employer) the 
authority to settle all professional 
liability cases brought against the 
physician ”.
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Medical Professional Liability 

Insurance Provisions
• Issues to Consider:

• Is the policy limit specified in 
the contract and is it adequate?

• Does the policy cover 
administrative duties?

• Who provides coverage for 
medical services you perform 
outside the employment 
contract?

• Is there a provision for 
extended reporting  coverages 
(tail) if the contract 
employment terminates and 
who pays?

• “Insurance … if physician performs 
professional medical activities outside the 
scope of this agreement, physician shall 
purchase professional malpractice insurance 
for these activities …”

• “… after the termination of this agreement, 
(employer) shall … obtain an extended 
reporting endorsement (tail)”

• “… (at termination) physician shall provide 
tail coverage for an unlimited reporting period 
at physician’s expense … if physician fails to 
obtain the coverage at or prior to termination, 
(employer) may obtain such coverage and 
reduce (payments) owed to physician, to pay 
for the cost of such coverage.”
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Compensation Provisions
• During the initial term of employment, compensation will generally be a set salary 

amount as base compensation with an opportunity for bonus compensation based on 
productivity

• Be careful of the term used to describe the base compensation; whether it is salary or 
a draw/advance and how it is treated in the agreement
• A draw is an advance against any sums owed to the Physician, which, if it exceeds the 

amount owed to the Physician for a particular month may be offset by the Practice in the 
following month

• Base compensation may change after a certain amount of time and become purely 
production based (i.e. a certain percentage of net collections)

• Bonus Compensation will generally be tied to net collections – a percentage of 
collections over salary amount or a specific dollar amount of the net collections

• All of Physician’s billings and collections will generally be assigned to/owned by the 
practice, meaning that the Physician will have no right or ownership in his/her 
billings and collections
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Compensation and Outside Services

• The Practice will control you and the money you generate.

• Likely a requirement that you will devote your full time to the 

performance of duties under the employment agreement.

• Any moonlight, teaching or other activities will generally not be 

permitted without the consent of the Practice, but if they are, 

then all fees and other income attributable to such services may 

belong to the Practice.



Provisions that Benefit the Employer 

- Indemnity
• Contractual provisions that benefit 

only the employer need to be 
eliminated, if possible.  

• Indemnity Provisions: 

• Provisions indemnifying the 
employer for any claims or losses 
resulting from the physicians acts or 
omissions while employed which the 
employer may be required to pay a 
third party (i.e. Hold harmless and 
indemnification clauses)

• These provisions represent the 
greatest potential individual liability.  
They are not standard provisions.

“Physician hereby indemnifies 

and holds harmless the 

employer … from and against 

any claim, loss, damage … or 

liability arising out of the 

performance or 

nonperformance … of any 

services to be performed … 

under this agreement”
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Provisions that Benefit the Employer 

– Sole Discretion
• Contractual provisions that 

benefit only the employer 

need to be eliminated, if 

possible.  

• Any provision that permits 

changes in contractual 

benefits at the employers 

sole discretion during the 

contract period/

“Physicians may participate 

in employers health, life, and 

disability plans … eligibility 

and participation in benefit 

plans are subject to change at 

the sole discretion of 

employer”.
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Provisions that Benefit the Employer 

– Liquidated Damages
• Contractual provisions that 

benefit only the employer 

need to be eliminated, if 

possible.  

• Liquidated damages 

clauses that provide an 

agreed upon amount of 

damages for violations of 

contractual provisions

“If physician is terminated due to 

breach by the physician of the 

provisions of [i.e. confidentiality, 

noncompete provisions] the 

parties agree that the employer 

will be damaged … and that 

employee shall pay liquidated 

damages … in the amount of  

$_____ in addition to any other 

remedy available under law”.
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Call Coverage

• You should have an understanding of what your call coverage 

obligations will be.  Associate physicians will generally 

participate in weekend, weeknight and holiday call coverage.

• A Practice may “encourage” associate physicians to take 

more call coverage in order to help build and develop their 

own practice.
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Expenses

• Your employer may not cover all of your out of pocket expenses.  

Practices often cover malpractice insurance, communication devices, 

professional dues and CME, but not under all circumstances

• Practices typically cover professional liability insurance (with 

stipulations on tail coverage), communication devices (pager, mobile 

phone etc.), professional dues (professional society dues, 

subscriptions, board certification, and hospital, association and 

licensing fees), and CME (fees, travel expenses, etc. – usually up to a 

certain amount allowed for other physicians in the practice)

• Marketing expenses and some advertising may also be included and 

should also be considered in negotiations
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#2 Plan for termination of your 

employment. 

• We typically do not want to consider the end of a 

relationship, when it is first beginning.

• Essential to consider termination provisions closely. 
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Termination Provisions

• Termination provisions, not term of the contract, are important

• “Without Cause” Termination - A “without cause” termination provision 
shortens the contract to the length of the notice period

• “For Cause” Termination – look for nonspecific clauses which trigger 
“for cause” termination
• “Fails to comply with policies, standards and regulations of the employer 

which from time to time might establish”

• “Conduct which discredits the employer or is detrimental to the reputation of 
the employer”

• “(Employer’s) determination that physician has been insubordinate, has been 
derelict in performance of his duties, or that physician’s conduct adversely 
impacts the business of employer”
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Termination Provisions

• Favorable Language

• “Termination for cause … upon occurrence of any of the 

following events … an act or omission by physician that would 

place a patient’s health in unreasonable danger of … serious 

harm. Employee will have the right to immediate due process.”
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Termination Provisions

• Does the contract contain arbitration provisions that place 
decisions about your professional competence, quality of care, 
continued employment and access to courts in the hands of non-
physician decision makers?

• For Example:

• “Arbitration … upon demand of any party, whether made before or 
after the (initiation of litigation), any dispute shall be resolved by 
binding arbitration … any arbitrator selected shall be required to be a 
practicing attorney…”

• Binding Arbitration … physician and employer agree that every 
dispute of any nature … shall be determined by binding arbitration”
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Termination Provisions

• Mediation / Arbitration is usually faster, but not necessarily 

cheaper.

• Mediation / Arbitration are not the same thing, and, you do 

not have to agree to both (you could agree to mediation only)



#3 – Before signing an agreement, understand what 

the form of the entity means for you.

#4 – Plan for retirement and/or dissolution.

#5 – Know when to walk away from a joint venture 

opportunity.

Partnership Agreements



#3 Before signing an agreement, understand 

what the form means for you

• FORMS

• Corporation (For Profit/Not 

For Profit)

• General Partnership

• Limited Partnership

• Limited Liability Partnership

• Limited Liability Company

• Professional Entities

• Professional Corporation

• Professional Association

• Professional Limited 

Liability Company

• FACTORS

• What is your personal 

liability?

• What type of management 

and control will you have?

• Is your interest transferable?

• Do you have to put up 

capital?

• What is your tax liability?

• How are profits allocated?
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General Partnership

• Management and Control: Association of two or more individuals 
(Partners) who carry on as co-owners of a for profit business

• No limit on the number of owners, but must have a minimum of two 
people

• Liability: All partners are liable for the debts and obligations of the 
general partnership irrespective of their investment in the 
partnership

• Tax Considerations: Either partner reports and pays individual 
taxes on his portion of the income or loss resulting from the 
operation of the general partnership
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Limited Partnership

• Management/Control and Liability:

• General Partners – responsible for management of the 

business and has unlimited liability

• Limited Partners – restricted in the amount he/she may 

manage the business

• Liable only for his/her investment in the partnership and is protected 

from personal liability

• Tax Considerations: Subject to “pass through taxation.” This 

means that business income is passed through to the 

partnership and taxed on each partners’ individual level
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Limited Liability Partnership

• Same as a limited partnership with the exception of liability

• Liability – partners do not have personal liability for the 

debts and obligations of the LPP as long as they renew their 

registration annually

• An individual partner can still be personally liable for actions 

taken outside of their status as a “partner”
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Limited Liability Company

• Management and Control

• Member: owns interest in the LLC (can manage or can appoint 

managers to manage)

• Managers: a separate group elected to manage the affairs of the 

LLC

• Liability: limited liability for owners

• Members liable for the amount they contribute to the LLC

• This can be varied in the company agreement

• Tax Considerations: “check the box” approach
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Entities Available

• Professional 

Association (PA)

• Professional 

Corporation (PC)

• Professional Limited 

Liability Company 

(PLLC)

Professional Entities

• Formed for the purpose of 

providing a professional service

• Only certain individuals may form 

certain professional entities

• I.E., doctor of medicine, doctor of 

osteopathy, chiropractor, doctor of 

podiatry, etc.

• Generally, a professional entity 

may render only one time of 

professional service

25



#4 Plan for retirement and/or 

dissolution 

• Partnership agreement will typically restrict transferability of 

ownership interests

• What are the rights, obligations, and restrictions following:

• Retirement?

• Disability?

• Termination of Employment?

• Dissolution of partnership?
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Value of Ownership Interest

• Is the value of ownership interest fixed or does the agreement 

allow for alternative valuation?

• “…Fair Market Value of the units shall be determined by the mutual 

agreement of the affected Partner and the General Partner…. If the parties 

cannot agree as to the Fair Market Value…then fair market value shall be 

the value determined in the most recent valuation of the Partnership and 

the Units…(or if other circumstances exits), the General Partner shall 

appoint, in its sole discretion, an independent appraiser, qualified, in the 

opinion of the General Partner, to value healthcare businesses…”
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Buy-Outs

• Buy-outs by remaining owners or practice is generally not 

lump sum, but allow for extended payout with interest.

• Potentially 2 to 10 years

• Using Insurance to Fund Buy-Outs

• Ex: practice and remaining owners purchase life/disability buy-

out insurance on each owner to fund a death or disability buy-

out.

• Consider who bears the cost of the policy
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Restrictive Covenants

• Partnership Agreement will likely have a restrictive covenant 

similar to the restrictive covenant in employment agreement.

• “…a circle with a radius of fifteen (15) miles from any location of 

the Partnership…”

• Still must be reasonable and not interfere with professional 

judgment

• Damages for violation can be severe

• Injunction

• Damages

• Distributions

29



#5 Know when to walk away from a 

joint venture opportunity

• OIG Special Advisory Bulletin – Contractual Joint Ventures

• Regulatory Considerations

• Recent Enforcement Activity
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Contractual Joint Ventures

• OIG Special Advisory Bulletin 

• Arrangements where a health care 
provider in one line of business 
expands into a related health care 
business by contracting with an 
existing provider of related item or 
service (i.e., manager or supplier) 
to provide the new item or service 
to the provider’s existing patient 
population

• Regulatory Considerations

• Stark

• Anti-Kickback
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Richard Toussaint and Forest Park Medical Center – Dallas, TX
Recent Enforcement Activity

• Dr. Toussaint, an anesthesiologist, and co-defendant Barker
decided to start their own physician-owned hospital (Forest Park
Medical Center) in 2008.

• Since 2008, FPMC is alleged to have paid surgeons marketing
checks in exchange for brining lucrative out-of-network surgeries
to FPMC instead of other facilities. Such payments were calculated
based on the surgeons anticipated case volume.

• Additionally, FPMC allegedly used the opportunity to invest in
FPMC (and the number of units a surgeon could purchase) to
induce surgeons to bring their patients to FPMC.

• https://www.justice.gov/usao-ndtx/pr/anesthesiologist-and-forest-park-medical-center-
founder-pleads-guilty-40-million
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Richard Toussaint and Forest Park Medical Center – Dallas, TX
Recent Enforcement Activity

• Dr. Toussaint plead guilty to one count of conspiracy to pay
health care brides and kickbacks and one count of offering or
paying illegal remuneration and aiding and abetting under the
Travel Act.

• Toussaint faces a maximum of 5 years in federal prison and a
$250,000 fine for each count.

• The remaining 17 defendants are awaiting trial scheduled for
July, 2017.

• https://www.justice.gov/usao-ndtx/pr/anesthesiologist-and-forest-park-medical-
center-founder-pleads-guilty-40-million
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