
1

Things Every New Physician 
Should Know About Employment 

Agreements

UT Southwestern Urology Residency Program
June 29, 2020
Dallas, Texas

Joshua M. Weaver
Board Certified in Health Law

by the Texas Board of Legal Specialization  
(214) 705-3516

jweaver@weaverjohnston.com  
www.weaverjohnston.com



Things Every New Physician Should Know

1. Key Employment Agreement Provisions and Potential Exposure
Areas;

2. How COVID-19 May Impact Your Agreement;

3. Recruitment Agreements;

4. Provisions that Survive Termination; and

5. Partnership Agreements.
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KEY EMPLOYMENT 
AGREEMENT PROVISIONS 

& 
POTENTIAL EXPOSURE AREAS 
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So What Does This All Mean?

• You need to carefully review Employment Agreements prior to execution; and

• You need to plan for the termination of your employment and your Employment

Agreement.
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Key Provisions in Employment Agreements

• Compensation/Benefits (e.g. salaried versus productivity-based compensation);

• Call/coverage requirements;

• Restrictive covenants (e.g. non-competition, non-solicitation, and confidentiality);

• Medical professional liability insurance provisions;

• Termination provisions; and

• Other provisions that could unilaterally benefit your employer.
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Compensation Provisions
• During the initial term of employment, compensation will generally be a set salary amount as

base compensation with an opportunity for bonus compensation based on productivity metrics.

• Be careful of the term used to describe the base compensation; whether it is salary or a
draw/advance and how it is treated in the Agreement.
• A draw is an advance against any sums owed to the physician, which, if it exceeds the

amount owed to the physician for a particular month may be offset by employer in the
following month.

• Base compensation may change after a certain amount of time and become purely production-
based (i.e. a certain percentage of net collections).

• Bonus compensation will generally be tied to net collections – a percentage of collections over
salary amount or a specific dollar amount of the net collections.

• All of a physician’s billings and collections will generally be assigned to/owned by employer,
meaning the physician will have no right or ownership in his/her billings and collections.
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Compensation Provisions

• Look for language which allows your employer to offset your compensation; and

• Look for language which permits your employer to unilaterally change your
compensation without your input.

For example:

“Employer shall be entitled to withhold any amounts due to Physician and apply such
amounts withheld against any obligations owed to Employer by Physician.”
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Compensation and Outside Services

• Employer may control which outside services, if any, you can provide or participate
in and the money you generate.

• There likely will be a requirement that you will devote your full time to the
performance of duties under the Agreement.

• Any moonlighting, teaching or other activities will generally not be permitted
without the consent of your employer.

• Further, confirm whether or not physician or employer is entitled to all fees and
other income attributable to such outside services.



Expenses 
• Employer may not cover all of your out of pocket expenses. Employers often cover

malpractice insurance, communication devices, and a set amount towards
professional dues and CME, but not under all circumstances.

• However, employers typically cover professional liability insurance (with
stipulations on tail coverage), communication devices (pager, mobile phone etc.),
some professional dues (professional society dues, subscriptions, board certification,
and hospital, association and licensing fees), and some CME (fees, travel expenses,
etc. – usually up to a certain amount allowed for other physicians in the practice).

• Marketing expenses and some advertising and/or relocation expenses may also be
included and should also be considered in negotiations.
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Call Coverage

• You should have an understanding of what your call coverage obligations will be.
Associate physicians will generally participate in weekend, weeknight and holiday
call coverage.

• An employer may “encourage” associate physicians to take more call coverage in
order to help build and develop their own practice.
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Restrictive Covenants 

• Most agreements contain certain restrictive covenants – but the terms are
negotiable.

• Non-competition provisions are enforceable in Texas if certain requirements are
met.

• These provisions are discouraged by both TMA and AMA because they disrupt the
continuity of care, deprive the public of medical services, and restrict competition.
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Restrictive Covenants

• Non-solicitation provisions;

• Confidentiality provisions; and

• Non-competition provisions.
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Non-Competition Provisions

• Non-competition provisions are enforceable if certain requirements are met

• Texas law provides that to be enforceable, limitations concerning time,
geographical area and scope of activity must be reasonable.

• A non-competition clause related to the practice of medicine is enforceable against a
person licensed as a physician by the Texas Medical Board if such clause complies
with the following requirements:

• Allows the terminated physician access to a list of patients seen within one year
of termination;

• Provides access to/copies of medical records of the physician’s patients upon
authorization of the patient;

• Allows a physician to continue treating a patient for an acute illness after
termination; and

• Includes a reasonable buy-out.



Non-Competition Provisions

• A Partnership Agreement will likely have a restrictive covenant similar to the
restrictive covenant in an Employment Agreement.

• “…a circle with a radius of fifteen (15) miles from any location of the
Partnership…”

• Still must be reasonable and not interfere with professional judgment

• Damages for violation of a non-compete or other restrictive covenant can be
severe:

• Injunction;

• Damages; and/or

• No distributions (if in the Partnership context).

• Recruitment Agreements – There should not be a non-compete if
there is a recruiting agreement with a hospital.
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Issues to Consider:

• Who pays for the coverage?

• Do you have a choice of carrier?

• Do you have the right to withhold your consent to settle?

For example:

• “Professional Liability Insurance. Employer shall pay for and carry professional
liability insurance…in amounts and pursuant to terms as Employer deems
acceptable in its sole discretion.”

• “Malpractice insurance…Physician grants Employer the authority to settle all
professional liability cases brought against Physician.”

Medical Professional Liability Insurance
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Issues to Consider:

• Is the policy limit specified in the Agreement and is it adequate?

• Does the policy cover administrative duties?

• Who provides coverage for medical services you perform outside the Agreement?

For example:

• “Insurance…if Physician performs professional medical activities outside the scope 
of this Agreement, Physician shall purchase professional malpractice insurance for 
these activities…”

Medical Professional Liability Insurance



Is there a provision for extended reporting coverages (tail) if the Agreement terminates
and who bears the cost?

Medical Professional Liability Insurance
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Termination Provisions

• Termination provisions (not the Agreement’s term or duration) are important.

• “Without Cause” Termination:

• A “without cause” termination provision shortens the Agreement to the length of
the notice period.

• Look for language that prohibits you from working during the notice period
(even if paid).
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Termination Provisions

• “For Cause” Termination:

• Look for nonspecific clauses which trigger “for cause” termination:

• “Fails to comply with policies, standards and regulations of Employer which
from time to time might establish”

• “Conduct which discredits Employer or is detrimental to the reputation of
Employer”

• “Employer’s determination that Physician has been insubordinate, has been
derelict in performance of his duties, or that Physician’s conduct adversely
impacts the business of Employer”



23

Termination Provisions

• “For Cause” Termination:

• Look for language which allows “for cause” termination to become “without
cause” if the cause is not justified

For example:

• “In the event the Agreement is terminated for cause and it is subsequently
determined that Employer did not have proper cause to terminate Physician,
Physician’s employment shall be terminated by Employer without cause but with
notice on the date Physician’s employment was previously terminated.”



For example:

• “Termination for cause. Employer may terminate for cause … including … the
determination of Employer that Physician is not providing adequate care or that
the health, safety, or welfare of patients is jeopardized”

• “Termination. The Agreement may be terminated immediately upon occurrence
of the following … Employer’s determination that continued employment poses
an unreasonable risk of harm to patients …”
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Termination Provisions

• More Favorable Language:

• “Termination for cause…upon occurrence of any of the following events…an
act or omission by Physician that would place a patient’s health in unreasonable
danger of…serious harm. Employee will have the right to immediate due
process.”



26

Termination Provisions
• Does the Agreement contain arbitration provisions that place decisions about your

professional competence, quality of care, continued employment and access to
courts in the hands of non-physician decision makers?

For Example:

• “Arbitration…upon demand of any party, whether made before or after the
(initiation of litigation), any dispute shall be resolved by binding arbitration…
any arbitrator selected shall be required to be a practicing attorney…”

• Binding Arbitration…Physician and Employer agree that every dispute of any
nature …shall be determined by binding arbitration.”
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Termination Provisions

• Mediation/Arbitration is usually faster, but not necessarily cheaper.

• Mediation/Arbitration are not the same thing, and, you do not have to agree to both
(you could agree to mediation only).

• Mediation/Arbitration are more private as opposed to a traditional lawsuit.



Arbitration/Mediation Provisions

Does the Agreement contain arbitration provisions that place decisions about
your professional competence, quality of care, continued employment and
access to courts in the hands of non-physician decision makers?
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Provisions that Benefit the Employer -
Indemnity

• Contractual provisions that benefit only the employer need to be eliminated, if
possible.

• Indemnity Provisions:

• Provisions indemnifying the employer for any claims or losses resulting from the
physicians acts or omissions while employed which the employer may be
required to pay a third party (i.e. hold harmless and indemnification clauses)

• These provisions represent the greatest potential individual liability. They are not
standard provisions.

For example:

“Physician hereby indemnifies and holds harmless Employer…from and against any
claim, loss, damage…or liability arising out of the performance or nonperformance…of
any services to be performed…under this Agreement”
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Provisions that Benefit the Employer –
Sole Discretion

• Contractual provisions that benefit only the employer need to be eliminated, if
possible.

• Any provision that permits changes in contractual benefits at the employers sole
discretion during the contract period.

For example:

“Physicians may participate in Employer’s health, life, and disability plans…
eligibility and participation in benefit plans are subject to change at the sole discretion
of Employer.”
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Provisions that Benefit the Employer –
Liquidated Damages

• Contractual provisions that benefit only the employer need to be eliminated, if
possible.

• Liquidated damages clauses that provide an agreed upon amount of damages for
violations of contractual provisions.

For example:

“If Physician is terminated due to breach by Physician of the provisions of [i.e.
confidentiality, non-compete provisions], the parties agree that the Employer will be
damaged…and that Physician shall pay liquidated damages…in the amount of $_____
in addition to any other remedy available under law”.



HOW COVID-19 MIGHT AFFECT 
YOUR AGREEMENT
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Force Majeure 

• The force majeure standard in the Agreement plays a key role in determining whether disasters,
global pandemics, etc. excuse performance of the parties.

• For example, the force majeure standard in some Agreements requires performance be impossible,
illegal, or entirely prevented due to the force majeure event.

• Invoking a force majeure clause in such instances will be more challenging than in instances
where the standard merely requires performance be hindered, delayed, or interfered with.

• Example provision:

“Force Majeure. Practice shall not be responsible nor deemed to be in default on account of inability
to perform under this Agreement or failure to make payment of any sum due under this Agreement as
a result of causes beyond Practice’s control and not occasioned by its fault or negligence, including
but not limited to civil war, insurrections, strikes, riots, fires, floods, explosions, earthquakes, serious
accidents, any act of government, governmental priorities, allocation regulations or orders affecting
supplies, equipment or facilities, acts of God or the public enemy, failure of transportation, epidemics,
quarantine restrictions, labor restrictions causing cessation or interruption of work….”
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Amendments 

• In the event of a disaster, global pandemic, etc., can the employer change (or
amend) the Agreement’s terms?

• Compensation

• Renewal terms

• Termination
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RECRUITMENT AGREEMENTS
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Recruitment by a Hospital
• Treated as loans from the hospital to Physician but may be subject to forgiveness so long as physician meets

certain terms and conditions for a defined time period.

• Generally, hospitals cover 12 months compensation and certain expenses related to physician's practice.

• Be aware of Stark Law exception for physician recruitment which requires:

• Signed written agreement by both parties;

• Not conditioned on referral of patients to the hospital;

• Not determined on volume or value of referrals;

• The physician must relocate his/her medical practice to the geographic area served by the hospital:

• Usually met if physician moves practice at least 25 miles into geographic area served by the
hospital; or

• If leaving established practice, at least 75% of revenue must be from new patients; and

• The physician will not be subject to the relocation requirement provided he/she establishes
his/her medical practice in the geographic area served by the hospital, if he/she is a resident or
physician who has been in practice for one year or less.

• To meet certain requirements if joining an existing medical practice.

• Look at material breach provisions and indemnification language that requires you to hold the other party
harmless.

• Joint and several liability with Practice.
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PROVISIONS THAT SURVIVE 
TERMINATION
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Surviving Termination 

• Certain provisions will still be valid even after the Agreement expires or is
terminated, such as:

• Restrictive covenants;

• Tail insurance;

• Non-disparagement; and/or

• Indemnification.

• Effect of termination provisions and compensation to be paid after termination, if
any.
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PARTNERSHIP AGREEMENTS
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• Before signing an Agreement, understand what the form of the entity means for
you.

• Plan for retirement and/or dissolution of the partnership.

• Know when to walk away from a joint venture opportunity.

Partnership Agreements
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Understand What the Form Means for You 
Before Signing

• Factors:

• What is your personal liability?

• What type of management and control will you have?

• Is your interest transferable?

• Do you have to put up capital?

• What is your tax liability?

• How are profits allocated?
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• Entities Available:

• Professional Association (PA);

• Professional Corporation (PC); and

• Professional Limited Liability Company (PLLC).

Professional Entities

• Professional entities are formed for the purpose of providing a professional
service.

• Only certain individuals may form certain professional entities such as doctor of
medicine, doctor of osteopathy, chiropractor, doctor of podiatry, etc.

• Generally, a professional entity may render only one time of professional service.
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Questions?


